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Abstract Wholesale energy markets in the European Union (EU) are 

regulated both by financial and energy legal frameworks. The introduction 

of the energy regulatory framework supplemented the existing regulation 

for the financial markets in the EU. However, subsequent changes in the 

financial legal regime opened some questions regarding the interplay 

between financial and energy regulation in the EU wholesale energy 

markets. The aim of this paper is to explain the growing complexity of the 

existing regulatory framework on the wholesale energy market in the EU. 

This complexity is raising concerns about possible overlaps of different 

legal regimes and division of competence between financial and energy 

regulatory authorities both at the EU and Member States levels. 

Nevertheless, closer cooperation and information exchange between 

different regulators can reduce some uncertainties and make the market 

functioning even more effective. 
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1 Introduction 

 

Wholesale energy markets in the European Union (EU) are characterized by their growing 

complexity. Instead of relatively isolated national wholesale energy markets that were 

present in the Member States for decades, the process of liberalization of energy markets 

brought a radical shift toward the “Europeanization” of the energy sector. With these 

changes, markets are playing crucial roles across the Member States. The main idea 

behind the process of liberalization of the energy sector was integrating national energy 

markets into Single Energy Market (SEM). It was obvious that the focus of new energy 

regulations was on retail (downstream) and midstream markets, especially in the natural 

gas sector. However, gaining momentum in energy liberalization brought new dynamics 

to energy markets. While the energy industry was largely based on long-term contractual 

relationships between sellers and buyers, a new phenomenon was trading on spot markets 

and short-term trading. In parallel to commodity trading, market players have been 

involved in financial energy markets. The development of energy acquis in the European 

Union was focused on the liberalization of electricity and natural gas markets, thus 

reducing the role of states in the markets and adopting a laissez-faire approach to energy 

trading and accessing the markets. Financial trading in energy markets was partly covered 

by financial regulation, while over-the-counter (OTC) trading was excluded from its 

scope. It was only trading on regulated markets that were initially covered by financial 

regulation.  

 

A significant change came with the introduction of a new energy regulation covering 

wholesale energy markets in the EU and aiming to prevent market abuse and insider 

trading. This helped to fill the regulatory gap that existed for years in liberalized markets 

in the European Union. In addition, a new financial framework was introduced by revision 

of existing legal acts and introducing new ones. While this legislative action helped to 

cover some practices that were previously excluded from the scope of directives and 

regulations, concerns were raised about the growing complexity and potential 

overlapping jurisdiction. This is also reflected in the existence of separate bodies in 

energy and financial markets in the EU.  

 

Given the latest energy crisis and rising energy prices, it is of particular importance to 

analyze the existing framework governing the EU wholesale energy markets. The aim of 

the paper is to present both energy and financial regulation and their delimitation on the 

wholesale energy market in the European Union. This includes an analysis of EU bodies 

established under both financial and energy frameworks, namely the European Securities 

and Markets Authority (ESMA) and the Agency for the Cooperation of Energy 

Regulators (ACER). In the paper, we argue although the delimitation between energy and 

financial regulation is undeniable in the EU wholesale energy markets, cooperation 

between financial and energy regulators is of crucial importance to overcome the 

complexity and prevent market misconduct. 
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2 Literature overview 

 

In the last three decades, most academic interests have been directed toward the 

liberalization process in European markets. This trend reflected legislative actions inside 

the European Union. The main concern in the 1990s was primarily removing the barriers 

between Member States and integrating national markets into Single Energy Market. It 

was only in the 2000s that grand monographs appeared following the adoption of the First 

Energy Package. But, directives contained in the First Energy Package did not regulate 

wholesale energy trading, nor did the subsequent so-called energy packages – Second and 

Third Energy Packages. As Cameron notes, while the Electricity Directive of 1996 

covered the production of electricity, the same provisions were absent from Gas Directive 

in 1998 (Cameron, 2007: 180). This was a direct result of the adoption of the 

Hydrocarbons Licesning Directive in 1994, which brought under its scope natural gas 

production. While electricity generation is located to large extent in Europe, the 

production of natural gas in Europe is not enough to meet the internal demand so countries 

are oriented towards imports from external suppliers. The same pattern and aim are 

present in the Second and Third Energy Packages.   

 

Important legislative action regarding the financial markets in the European Union was 

taken with the adoption of Directive 2003/6/EC on insider dealing and market 

manipulation in 2002 (in further text Market Abuse Directive or MAD). The change in 

the financial framework was followed up by academic writing on this topic (Ferrarini, 

2004), although the relationship between new financial regulation and energy trading was 

not prominent in the papers and books. Two reasons could be mentioned for lacking the 

academic interest regarding the application of the Market Abuse Directive in energy 

markets– first, the rules under the MAD are applicable only to financial markets and thus 

not to the whole energy market, and second, in the time of the adoption of MAD energy 

markets were still undergoing restructuring process as a part of liberalization and 

integration efforts. The Market Abuse Directive replaced previous Council Directive 

89/592/EEC on insider trading while adding new rules on market manipulation (Siems, 

2008: 39). This finally established a broad framework for financial markets and included 

rules on market manipulation, insider trading prohibition and disclosure obligation – 

something that Hansen describes as a 'trinity of market regulation' (Hansen, 2003: 88). In 

his paper Lannoo emphasized the role of disclosure obligation and its importance as a 

'core principle of securities markets regulation' (Lanoo, 2003: 349). Alongside MAD, 

Simonetti explores the Markets in Financial Instruments Directive (MiFID) adopted in 

2004 and its relevance for the energy sector in the Netherlands (Simonetti, 2007).  

 

Radical shift and proliferation of academic text on the regulation of wholesale energy 

markets in Europe followed up the introduction of the Regulation on Wholesale Market 

Integrity and Transparency (REMIT) in 2011. However, it is important to understand a 

wider context and enhanced regulation of the energy market in the EU. Before the 

adoption of REMIT, the single most important event in the energy sector in Europe was 
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the enaction of the Third Energy Package in 2009. Although this package contains far-

reaching provisions regarding many aspects of the electricity and natural gas markets 

(Pepermans, 2019: 9), it does not deal in detail with the functioning of the wholesale 

energy market. Nevertheless, it incorporates some important provisions on transparency 

and data disclosure (Michetti, 2011: 3). One of the most successful results was the 

establishment of the Agency for the Cooperation of Energy Regulators (ACER) as a part 

of the Third Energy Package (Haverbeke, Naesens, Vandorpe, 2010; Maggetti, 2013: 

501). Its status, legal positions, and mandate were governed by Regulation Regulation 

(EC) No 713/2009 until it was repealed by Regulation (EU) 2019/942 in 2019. The role 

of ACER is very important for the European electricity and natural gas markets, as it is 

one of the main bodies in a complex multi-governance energy structure together with 

other European institutions and national bodies (Maher, Stefan, 2019: 88). Some authors 

further examine the duties and tasks of ACER under the REMIT (Klopčič, Hojnik, 

Pustovrh, 2020: 95; Papageorgiou, 2015). One of the most comprehensive analyses of 

REMIT and the application of anti-manipulation law to wholesale energy markets in the 

European Union came from Cagri Corlu, who also considers the interplay between 

REMIT and competition law (Cagri Corlu, 2018). 

 

A significant event in the financial markets was the establishment of the European 

Securities and Markets Authority (ESMA) in 2011 which replaced the Committee on 

European Securities Regulators (CESR). Special attention in some of the papers was 

devoted to financial risks coming from energy and environmental markets and the 

applicable financial framework to those markets (Diaz-Rainey, Siems, Ashton, 2011). 

Some research rightly points out the rising interdependency and connection between 

physical and financial markets, especially in the context of the wholesale energy market 

in the European Union (Nijman, 2012: 469). This bond between financial and energy 

markets became more evident with further changes in financial framework, with the 

replacement of MiFID in 2014 with MiFID II and Markets in Financial Instruments 

Regulation (MiFIR), but also the replacement of MAD in 2014 with MAD II and Market 

Abuse Regulation (MAR). While it brought significant changes to financial markets in 

the European Union, it also attracted attention from academia (Lannoo, 2017; Kalss et 

al., 2021).  

 

The aim of this paper is to present the chronological evolution of the regulatory 

framework in the European Union in order to understand how the wholesale energy 

markets function today. Beginning with the existing literature, this research should bring 

some explanation regarding different legal regimes applicable to the wholesale energy 

markets, but also give some reflection on the position of different regulatory bodies at 

both national and European levels. This complexity is likely to remain given the specific 

nature of the energy markets, especially the electricity and natural gas markets. The 

process of the energy transition is undergoing and bringing some challenges, but also 

provides some opportunities for both financial and energy markets.  
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3 Research 
 

For decades energy markets were national in scope, and Member States had a dominant 

role. This situation lasted until the 1980s, and somewhere even through the 1990s. The 

paradigm shift from a state-centric approach to a market-oriented position was evident 

across the globe. It was quite similar in the European Union, where a gradual approach 

was taken toward market liberalization and market integration. The main concern was 

how to ensure competition between market players and how to regulate network access, 

which would in turn bring more benefits to customers. In this initial phase, the question 

of wholesale energy markets was not of special concern. That was evident from the rules 

incorporated in the so-called energy packages. European legislator was preoccupied with 

the proposals on unbundling, third-party access, consumer rights, the introduction of 

national energy regulators in Member States, and fostering cooperation at the EU level 

(Johnston, Block, 2012: 25). Even the ambitious Third Energy Package, which brought 

detailed regulation to electricity and natural gas markets, is not preoccupied with the 

wholesale energy markets and potential market abuse behavior of participants at this level 

of the market. Nevertheless, one of the main features of the Third Energy Package was 

the Regulation that envisaged the establishment of the Agency for the cooperation of 

energy regulators (ACER). As we will see further in the text, this agency has a prominent 

role in the implementation of REMIT. 

 

Paradoxically, although the energy packages didn't address specifically wholesale energy 

markets until the adoption of REMIT, they prepared the ground for its adoption. While 

energy markets became more liberalized and integrated, the need emerged to regulate 

wholesale energy markets at the EU level. Some experience was also gained 

implementing the financial regulation, which addressed the issue of market abuse 

behavior in the financial sector. Growing trade on spot markets in contrast to traditional 

long-term contracts brought new dynamics to the markets. In parallel, there was a fast 

development of trade in energy derivatives. Interestingly, Energy Sector Inquiry which 

was undertaken under the competition provisions identified problems in the wholesale 

electricity and gas markets (DG Competition, 2007: 7). The picture was not so optimistic 

with a conclusion that wholesale energy markets are highly concentrated and still largely 

national in scope, while wholesale gas trade is not that developed as trading in electricity. 

Consequently one of the proposals was to ensure 'a monitoring system for trading on 

wholesale markets', which should bring confidence to the market participants and address 

market manipulation (DG Competition, 2007: 17). Three years later European 

Commission published a working document with a proposal for the adoption of 

Regulation on Energy Market Integrity and Transparency (European Commission, 2010). 

In this document, it was detected that the rules contained in the Third Energy Package are 

insufficient to adequately regulate wholesale energy trading. Key stakeholders agreed that 

the new framework was necessary to improve transparency in the wholesale energy 

markets and to prevent market misconduct. 
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Even before the REMIT, some provisions were applicable to wholesale energy trading. 

For instance, the Market Abuse Directive 2003 (MAD) contained rules applicable to 

financial instruments, including energy derivatives. All financial instruments covered by 

MAD were defined in art. 3, including derivatives on commodities, but also any financial 

instrument traded on a regulated market. According to art. 9 of MAD 2003, it is applicable 

to 'any financial instrument admitted to trading on a regulated market in at least one 

Member State', obviously limiting the scope to trade in regulated markets. This left a large 

part of the wholesale energy market outside the scope of MAD, rising concern about 

different market abuse practices, i.e. market manipulation and insider trading. This was 

problematic given that 'abuses of financial markets are a major concern of financial 

regulation' (Diaz-Rainey, Siems, Ashton, 2011: 364). Also, over-the-counter trade which 

was the dominant type of trade in energy markets was not covered. Additionally, financial 

markets were covered by another instrument – Markets in Financial Investments 

Directive 2004 (MiFID). This Directive provided investor protection provisions, and once 

again its provisions were oriented toward financial instruments. Both MAD 2003 and 

MiFID 2004 covered energy derivatives traded on regulated markets or power exchanges 

(Michetti, 2011: 3). 

 

Those shortcomings were addressed in various reports and publications, including some 

findings coming from the Committee of European Securities Regulators (CESR), which 

was later replaced with the European Markets and Securities Authority (ESMA), and 

European Regulators' Group for Electricity and Gas (ERGEG), which was replaced with 

the Agency for the Cooperation of Energy Regulators (ACER). One of the conclusions 

of these bodies, supported by the Union of the Electricity Industry (EURELECTRIC), 

was that 'it would be inappropriate to expand the scope of MAD to the physical markets' 

and that was caused by differences that exist between physical and financial markets 

(Eurelectric, 2008). 

 

The ultimate result was the adoption of Regulation on Wholesale Market and Integrity in 

2011, as a general framework or in Cagri Corlu's words 'tailor-made' framework for 

wholesale electricity and gas markets (Cagri Corlu, 2011). The structure and provisions 

of REMIT are comparable to those in MAD, and as Nijman correctly points out 'REMIT 

is largely analogous to MAD' (Nijman, 2012: 472). Obviously, integrity and transparency 

were problematic in wholesale energy markets and European institutions answered with 

a new regulatory instrument that would complement existing rules in financial markets. 

Three pillars of REMIT include prohibitions of market manipulation and insider trading, 

but also data disclosure obligations. This Regulation also defines what market 

manipulation and insider trading represent. It is interesting that under REMIT not only 

engagement in market manipulation is prohibited, but also any 'attempt to engage in' such 

behavior (art. 5 REMIT). Prohibition is also placed on any 'person who possesses inside 

information in relation to a wholesale energy product' (art. 3 REMIT). Extensive rules are 

envisaged for data disclosure, effective monitoring, and registration of market 

participants, but also cooperation at the national and EU level. 
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The question is how the REMIT operates together with financial regulation on the 

wholesale energy markets in the European Union. We already said that the financial 

framework is applicable to some extent to wholesale energy markets. The main task of 

the European Commission was to cover all transactions and trade in the wholesale energy 

markets (Michetti, 2011: 4). This failure was obvious in the electricity and natural gas 

markets. The trend in recent years was not only increasing trade in physical commodities, 

but also financial instruments and energy derivatives. While financial rules were helpful 

in the case of financial contracts, clear market abuse provisions were missing for physical 

contracts. Article 1 (2) of REMIT defined the scope of Regulation, and it 'applies to 

trading in wholesale energy products'. From the same paragraph, it is clear that the 

Regulation doesn't exclude the application of Directive 2003/6/EC (MAD) and Directive 

2004/39/EC (MiFID), but also competition rules. What falls under wholesale energy 

products is defined in art. 2(4) and includes: contracts for energy (i.e. natural gas and 

electricity) supply where the delivery point is in the European Union; derivatives related 

to energy (i.e. natural gas and electricity) produces, traded, or delivered in the European 

Union; contracts that are connected to the transportation of energy (i.e. natural gas and 

electricity) in the European Union; derivatives relating to the transportation of both 

electricity and natural gas in the European Union. As the Regulation is explicit in the 

enumeration of these contracts, it also left out the scope of supply/distribution contracts 

of electricity and gas intended for the final consumers, but only under the certain 

consumption threshold set in the Regulation. 

 

The Regulation is explicit that articles on the prohibition of insider trading and market 

manipulation are not applicable to 'wholesale energy products which are financial 

instruments' and instead the provisions of MAD are in place and regulating this situation. 

It is interesting to note that obligation to publish information (art. 4 REMIT) is not 

excluded from the scope as is the case with art. 3 and art. 5 of REMIT when provisions 

of MAD are applicable. However, trade in financial instruments (energy derivatives, 

options, swaps) falls under the scope of REMIT if that trade is happening outside the 

regulated markets or exchanges. As we already said, over-the-counter (OTC) trade was 

very common in the energy markets which is left outside regulated markets.  

 

The world economic crisis in 2008 was a real test for financial markets. One of the 

consequences of this crisis was a move from over-the-counter trading toward regulated 

markets because the first one came under greater regulatory scrutiny (Nijman, 2012: 470). 

In the European Union stakeholders were debating on the necessity to change the existing 

financial framework and regulation, and soon came up with a proposal to update the legal 

framework (Kudrna, 2016: 259). This issue was also seriously taken at the G20 Summit 

in Pittsburgh in 2009, where the participants agreed to act and improve the situation in 

financial markets (Alexander, Maly, 2015: 243).  
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In the European Union, one of the first measures was the introduction of the Regulation 

on OTC derivatives, central counterparties, and trade repositories (European Market 

Infrastructure Regulation or EMIR) in 2012. This new legal act introduced a requirement 

for standardised derivative contracts to be traded on exchanges or at least on a transparent 

electronic platform (Alexander, Maly, 2015: 245). Also, one of the aims is to promote 

standardised OTC contracts, while imposing extensive reporting obligations (Francioni, 

Freis, Hachmeister, 2017: 267-277). Another important step was the decision that both 

MAD 2003 and MiFID 2004 need to be updated and revised. The ultimate result was the 

adoption of the Market Abuse Directive 2014 (MAD 2014), Market Abuse Regulation 

(MAR), Markets in Financial Instruments Directive II (MiFID II), and Markets in 

Financial Instruments Regulation (MiFIR) in 2014. These legal acts significantly change 

the regulatory framework in financial markets, intervening more in these markets and 

introducing far-reaching obligations.  

 

As a result of MiFID II and MiFIR enactment in 2014, the application of rules is not 

limited to regulated markets, but also to financial instruments traded in organised 

platforms, such as MTFs (multilateral trading facilities) and OTFs (organised trading 

facilities). The real novelty was the introduction of organised trading facilitiy as a trading 

venue in the legislation (Busch, 2018: 127), while the main purpose of this wider scope 

was to bring OTC transactions under regulatory scrutiny and organised trading venues. 

In comparison to the previous regulatory framework, some of the aims of the new 

regulation focused on strengthening the provisions on transparency and investor 

protection. In line with MiFID II and MiFIR 2014, the Market Abuse Directive 2014 and 

Market Abuse Regulation brought significant changes to financial markets and market 

players. The first one was adopted in the form of a directive, leaving some discretion to 

the Member States in implementing it. Criminal sanctions are envisaged by MAD 2014 

for all participants in the markets who violate the provision on insider trading and market 

manipulation prohibition, and it was a step to harmonize sanctions between Member 

States (Alexander, Maly, 2015: 245). In fact, the Market Abuse Regulation (MAR) 

replaced the previous Market Abuse Directive 2003. As a result of changes that were 

brought by MiFID II and MiFIR, the Market Abuse Regulation's provisions are applicable 

not only to trade in regulated markets but also to other trading venues like MTFs and 

OTFs. This effectively broadens the scope of application of this Regulation compared to 

MAD 2003. It is important to say that the widening scope of MAR had consequences for 

the REMIT application and scope, and certain financial energy products that fell under 

the REMIT provisions are now regulated under the financial framework.    

 

4 Discussion 

 

In the previous part of the paper we analyzed former and existing legal frameworks 

applicable to the EU wholesale energy markets. Although we primarily focused on energy 

and financial regulation, it would be wrong to perceive these frameworks isolated from 

the wider context and other relevant rules. The overall picture has a few more dimensions 
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– competition and sector-specific rules applicable to the energy markets. The adoption of 

REMIT came only after the adoption of three energy packages in the European Union. 

Liberalization and integration of national markets was an important task for the European 

Union and its Member States after decades of a state-centric approach to energy markets. 

This process was accompanied by rising complexity in regulation. The open question was 

not only the appropriate legislative framework for energy markets but also the appropriate 

enforcement of these rules through the establishment of competent authorities. The 

Member States are obliged to establish national regulatory authorities (NRAs) for the 

electricity and natural gas markets, and all of them have at least one NRA at the national 

level (Johnston, Block, 2012: 126). Similar provisions are contained under the financial 

framework in the European Union, where competent authorities play an important role in 

financial markets.  

 

In parallel to national bodies in charge of financial and energy markets, separate bodies 

are created at the EU level. In the 1990s when the liberalization and integration process 

just started at the EU level in energy markets, important venues for Member States, 

regulatory authorities, market participants, and industry stakeholders were forums in 

Florence and Madrid. Those informal meetings although non-institutionalized were 

important for discussion, information exchanges, consensus building, and laying the 

ground for some important decisions in the future (Eberlein, 2008: 78). The continuation 

of meetings between Member States was further formalized through the establishment of 

the Council of European Energy Regulators (CEER) and three years later through the 

European Regulators’ Group for Electricity and Gas (ERGEG). The latter was dissolved 

after the establishment of the Agency for the Cooperation of Energy Regulators (ACER) 

in 2011. Although the Agency for the Cooperation of Energy Regulators was a product 

of sector-specific rules contained in the Third Energy Package, it is also relevant to the 

wholesale energy markets. Its importance and relevance are explicitly stated under 

REMIT, recognizing ACER’s expertise regarding the functioning of electricity and 

natural gas markets but also giving monitoring powers to ACER at the EU level. While 

ACER has powers at the EU level, national regulatory authorities retain monitoring 

powers at the national level. Monitoring at both EU and national levels is a conditio sine 

qua non for effective market functioning and ensuring its integrity and transparency. If 

effective monitoring is in place it helps to detect market abuse in the wholesale energy 

markets and also contributes to the prevention of such practices.   

 

Similar to energy regulation, financial regulation largely relies on the activities of 

different authorities in national and EU markets. Already Market Abuse Directive 2003 

and Markets in Financial Instruments Regulation 2004 envisaged important roles of 

competent authorities in the implementation of provisions. The growing importance of 

financial markets and financial instruments brought new challenges to the regulation. In 

2011 the Committee of European Securities Regulators (CESR) was founded as a part of 

the so-called Lamfalussy process, together with the Committee of European Banking 

Supervisors (CEBS) and the Committee of European Insurance and Occupational 
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Pensions Supervisors (CEIOPS). During its existence, CESR contributed to an efficient 

implementation of financial market rules by fostering cooperation between securities 

regulators. The global financial and economic crisis raised some important questions 

regarding financial regulation and effective monitoring of financial markets. One of the 

first responses to the crisis was the establishment of the European Securities and Markets 

Authority (ESMA) as a part of the European System of Financial Supervision and which 

replaced CESR in 2011. The powers of ESMA are further strengthened to ensure investor 

protection, better cooperation, and coordination between competent authorities, with the 

ultimate aim to improve the situation in financial markets in the European Union 

(Schammo, 2011). This authority is also known informally as the ‘securities watchdog’ 

or ‘financial markets watchdog’ in the European Union, which tells a lot about its position 

and importance for financial and securities markets. Some of the powers granted to 

ESMA include imposing decisions on market actors but also issuing guidance, 

recommendations, and opinions (Moloney, 2011: 65). 

 

We already analyzed financial and energy rules governing wholesale energy markets in 

the European Union. The complex nature of the applicable rules is evident from the 

existence of separate but interconnected financial and energy regulations. Some authors 

tend to argue that large and complex systems need some degree of centralization in terms 

of regulatory, technical and economic functions or ‘functional centralization’ 

(Vasconcelos, 2019: 3). Although the financial provisions were applicable to some types 

of energy markets and trade in regulated markets, it soon became evident that further rules 

are necessary to address market abuse practices in the wholesale energy markets. The EU 

answer was the adoption of REMIT with provisions on insider trading and market 

manipulation prohibition and disclosure obligation on the wholesale energy market. 

Filling the regulatory gap, this Regulation helped to improve the functioning of the 

wholesale energy market. Parallel and overlapping jurisdictions became more evident 

with the reform of financial regulation in the EU. While REMIT complemented the 

previous financial framework established under MAD 2003 and MiFID 2004, changes in 

financial regulation brought a more interventionist approach to wholesale markets and 

limited the scope of REMIT in practice. Now under the financial framework is not only 

trade in regulated markets and energy/power exchanges but also trade in other venues 

such as MTFs (multilateral trading facilities) and OTFs (organised trading facilities). This 

creates a risk of overlapping competencies and regulatory uncertainty for market players 

and other actors. 

 

Coordination and cooperation between different regulatory authorities and agencies are 

thus crucial for the effective implementation of the existing energy and financial 

provisions. In a context of complex and multiple frameworks, this collaboration is even 

more important (Mathieu, Matthys, Verhoest, Rommel, 2020: 1). It is unlikely that 

wholesale energy trading would be covered by a single piece of regulation, which is also 

reflecting the different nature of contracts and products traded in wholesale energy 

markets. Close cooperation between ACER and ESMA is in that sense of paramount 
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importance, but also cooperation between national regulatory and financial authorities in 

the Member States. ACER’s mandate is wide and is not limited only to wholesale energy 

markets, thus diverting some of the resources for other tasks. Some steps were taken quite 

early by ACER and ESMA signing a Memorandum of Understanding on the consultation 

and cooperation regarding their regulatory responsibilities in relation to EU wholesale 

energy markets (MoU, 2013). This non-binding document provided that wholesale energy 

markets are increasingly changing and cooperation between Agency and Authority is 

essential for creating functional markets. This cooperation is based on information 

exchange which could help in preventing market abuse practices in both commodity and 

derivative markets. Documents such as this MoU are helping to achieve coherent 

enforcement and application of energy and financial provisions. It is important to say that 

the relationship between ACER and ESMA is not limited by this MoU, so they are free 

to expand and deepen not only their mutual cooperation but also their cooperation with 

national (energy) regulatory authorities and financial authorities. This was expanded 

through the work in Energy Trading Enforcement Forum (ETEF), which is a format that 

gathers not only ACER and ESMA but also national energy and financial regulators, i.e. 

national regulatory authorities and national competent authorities. 

 

The rising prices in energy markets that started in 2021 and continue in 2022 show how 

much commodity and derivate markets are interconnected. Once the prices for energy 

commodities are going upward it is immediately reflected in prices in derivative markets. 

Price volatility is nothing now in energy markets, but the current situation is challenging 

the existing regulatory framework and its effectiveness. In October 2022 ACER and 

ESMA decided to further develop their cooperation through a new joint Task Force with 

the aim to ‘reinforce their cooperation and enhance coordination' (ACER, 2022). This is 

nothing unexpected given the current situation in the energy markets and growing 

concerns among Member States, market players, regulators, energy companies, and 

consumers. The current financial and energy frameworks are once again put to the test 

and effective implementation is needed in order to ensure the integrity of commodity and 

derivatives markets and prevent market abuse behaviors.  

 

5 Conclusions 
 

The wholesale energy market in the European Union is covered by both energy and 

financial regulation. That was the case for almost two decades with the adoption of a 

comprehensive financial framework under the Market Abuse Directive (MAD) and 

Markets in Financial Instruments Directive (MiFID). In parallel with financial regulation, 

there was vibrant legislative activity in the energy sector but not a single sector-specific 

rule addressed wholesale energy market integrity and transparency until the adoption of 

the Regulation on Wholesale Energy Market Integrity and Transparency (REMIT). This 

was an evident 'regulatory gap' given that the financial framework only covered trading 

in regulated markets. Changes introduced with the REMIT fill this gap and cover trading 

not regulated by the financial framework, reducing uncertainty and effectively addressing 
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the issue of market manipulation, insider trading, and information disclosure obligation. 

Monitoring task at the EU level is given to the Agency for the Cooperation of Energy 

Regulators (ACER), a legal body established under the Third Energy Package. The global 

economic and financial crisis brought significant changes to the financial markets and the 

rules applicable to them. One of the results was the creation of a new 'EU's financial 

watchdog' under the name European Securities and Markets Authority (ESMA). With 

that reform, the complexity of wholesale energy regulation increased even more. The 

scope of application of financial rules increased which ultimately resulted in a reduced 

scope of application of REMIT. A dividing line between financial and energy regulation 

has become blurred, rising concerns about overlapping jurisdiction and legal uncertainty. 

In order to avoid this situation, it is important to ensure a coordinated approach at both 

EU and national levels. Coordination between energy and financial authorities started 

quite early and the Memorandum of Understanding on the consultation and cooperation 

regarding their regulatory responsibilities in relation to EU wholesale energy markets was 

signed between ACER and ESMA in 2013. Although not legally binding this document 

proved to be very useful in terms of cooperation and mutual assistance. Both financial 

and energy regulations have the goal to prohibit market manipulation and insider trading. 

Also, commodity and derivatives markets are becoming more connected and 

interdependent. 

 

The recent rise in prices in energy markets is a significant challenge to the whole 

'regulatory architecture' and trust in regulation. Although price volatility is nothing new 

to the energy market, each crisis opens a debate on the appropriateness and effectiveness 

of the regulatory framework. In that sense, cooperation between regulatory bodies at both 

EU and Member States levels seems crucial in maintaining the coherence of the existing 

framework.  
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